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In re Applications of

~ oJteiDiiiCO\fU/&WNCOVMISSION
) CfFICE OF THE SECRETARY

DAVID A. RINGBR ) File No. BPH-911230MA
)

ASP BROADCASTING CORPORATION ) File No. BPH-911230MB
)

WILBURN INDUSTRIBS, INC. ) File No. BPH-911230MC
)

ItYONG JA MATCHAlt ) File No. BPH-911230MF
)

SRILLBB F. DAVIS ) File No. BPH-911231MA
)

WISTERVILLB BROADCASTING )
COMPAHY LIMITED PARTNIRSHIP ) File No. BPH-911231MB

)
ORIO RADIO ASSOCIATBS, INC. ) File No. BPH-911231MC

)

For Construction Permit for an FM
Station on Channel 280A in
westerville, Ohio

To: Administrative Law Judge
Walter C. Miller

OPPOSITIO. TO
SEPOND MOTION TO IILIBGB ISSUES

Wilburn Industries, Inc. ("Wilburn"), by its attorneys,

hereby submits its Opposition to the "Second Motion to Enlarge

Issues Against Wilburn" which was filed on May 25, 1993 by Ohio

Radio Associates, Inc. ("ORA"). In support thereof, the

following is stated:

ORA's Second Motion requests the addition of a qualifying

issue to determine whether Wilburn has reasonable assurance that

its proposed tower site will be available to it upon grant of its

application. As will be shown below, such

ORA is entirely spurious.
request on theo~f)_
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The facts and circumstances surrounding this matter are

clear, unequivocal and uncontroverted. In Wilburn's application,

the principals of the applicant certified that Wilburn intended

to utilize the site, tower and equipment owned by Mid-Ohio

Communications, Inc. ("Mid-Ohio"), the former licensee of station

WBBY-FM, Westerville, Ohio. Prior to such certification, they

obtained a letter from Carl B. Fry, Mid-Ohio's authorized

representative, dated December 27, 1991, which: referenced

Charles Wilburn's inquiry as to whether the site and facilities

were available for lease; confirmed that the real property and

personal property were in fact available; stated that Mid-Ohio is

willing to negotiate an appropriate lease; identified the

property which would be leased; and specified the monthly rental

payment which would be charged for the use of such property.1

The letter also stated that the rent would not be reduced if

Wilburn chose to use only some of Mid-Ohio's equipment, and

required Wilburn to demonstrate its financial qualifications

within the following sixty days. Mid-Ohio advised Wilburn, as

well, that it reserved the right to again review Wilburn's

financial condition at the time a lease is negotiated and that it

would require Wilburn's principals to personally and

unconditionally guarantee Wilburn's obligations under the lease.

Finally, Mid-Ohio stated that its letter did not constitute a

binding commitment on its part and that, although it contemplated

l

1 A copy
Attachment A.

of Mid-Ohio' s

2

letter is attached hereto as



that mutually acceptable terms will be negotiated at the time

Wilburn obtains a construction permit, it could not guarantee

that occurrence. Wilburn then provided the financial information

required by Mid-Ohio under cover of a letter to Mid-Ohio dated

February 6, 1992. 2

Thus, Wilburn and Mid-Ohio clearly reached a "meeting of the

minds" and had a firm understanding that the site in question

would be available for lease. The property to be leased was

precisely defined, the monthly rent was specified, and other

critical matters, such as the applicant's financial position and

the requirement that its principals personally guarantee the

applicant's obligation under the contemplated lease, were

expressly addressed. Wilburn also has satisfied the sole

condition imposed by the owner at this time. In these

circumstances, there can be no good faith doubt that Wilburn

obtained "reasonable assurance" that its proposed site will be

available to it. See, Genesee Communications. Inc., 3 FCC Rcd

3595 (Rev.Bd. 1988); Radio Delaware. Inc., 4 FCC Rcd 8630

(Rev.Bd. 1989); Adlai E. Stevenson 5 FCC Rcd 1588 (Rev.Bd. 1990);

National Communications Industries, 6 FCC Rcd 1978 (Rev.Bd.

1991); Rem Malloy Broadcasting, 6 FCC Rcd 5843 (Rev.Bd. 1991).

In view of the foregoing, there is absolutely no factual or

legal basis for the qualifying issue sought by ORA. Plainly, the

owner of the site has done far more than merely express a general

2 A copy
Attachment B.

of Wilburn's

3

letter is attached hereto as
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"willingness to deal" or indicate that he will "discuss the

possibility of lease at some future date", as alleged by ORA.

Moreover, contrary to ORA's claim that the terms of the proposed

lease have not been negotiated, the basic and most critical

elements of the lease were expressly set forth in Mid-Ohio's

letter and, where a condition was established, such condition was

satisfied by Wilburn. 3

The precedent cited by ORA also fails to support its Motion.

Indeed, as discussed above, the cases upon which it primarily

relies plainly establish that Wilburn has obtained the

"reasonable assurance" of site availability which is required by

the Commission. National COmmunications Industries, supra; Bgm

Malloy, supra; Adlai E. stevenson, supra. When issues were

specified in those proceedings, it was due to patently

distinguishable circumstances: whereas Wilburn obtained the

owner's unequivocal statement that its property is available for

lease under specific terms and conditions, the applicants in

those cases had engaged only in vague discussions with owners who

did no more than agree to entertain the idea of making their land

In this regard, ORA has asked the Judge to add the
qualifying issue against Wilburn based on its claim, inter AliA,
that Wilburn presumably had not sent Mid-Ohio the financial
materials required by Mid-Ohio' s letter of December 24, 1991
While such presumption on the part of ORA was premature (because
ORA contemporaneously had submitted a supplemental request for
documents to Wilburn requesting the production of such document),
ORA actually received a copy of the document from Wilburn by letter
of May 28, 1993. Having filed a pleading with the Judge which
requested the addition of a qualifying issue against another party,
ORA had the duty to promptly notify the JUdge when it obtained
information which showed that its initial allegation was incorrect,
yet ORA did not do so.

4
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available, so that negotiating a lease with those owners never

was a more than a mere possibility. similarly, in contrast to

the facts of the instant proceeding, where Mid-Ohio provided

specific terms and conditions to Wilburn and Wilburn then

satisfied the sole pre-grant condition, the applicants in

Dutchess Communications Corp., 101 FCC 2d 243 (Rev.Bd. 1985);

CUban-American Limited, 2 FCC Rcd 3264 (Rev.Bd. 1987); and ~

Qptical and Associated Cos., 2 FCC Rcd 5480 (Rev.Bd. 1987),

ignored the conditions set by the property owner. They also

either failed to contact the landowner or disregarded the owner's

statement that his land was unavailable for the applicant's

purpose.'

In sum, ORA's Second Motion is entirely without merit. The

facts of this case and applicable Commission precedent establish

that Wilburn has obtained the requisite reasonable assurance that

the site specified in its application will be available to it

upon grant of its application. ORA can argue otherwise only by

ignoring such facts and precedent and pointing to prior rUlings

where the facts are patently distinguishable from those of the

instant proceeding. Finally, ORA has argued that the Judge

should add an issue in this case based on a presumption that a

document does not exist, and has failed to thereafter advise the

ORA also has cited Emision de Radio Balmeseda, Ing., 7
FCC Rd 8629 (Rev.Bd. 1992), and Great LAkes Broadgastinq, Inc., 6
FCC Red 4331 (1991). Neither of these cases appears to be relevant
to the matter raised by ORA's Second Motion.
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Judqe when such document was provided to it in response to its

own discovery efforts.

Accordinqly, ORA's Second Motion to Enlarqe Issues Aqainst

Wilburn should be denied.

Respectfully sUbmitted,

WILBURM IKDU8TRIBS, INC.

June 9, 1993

ESK\WILBURN.2MO\jf

By:~.-

Brown, Nietert & Kaufman, Chtd.
1920 N Street, N.W., Suite 660
Washinqton, D.C. 20036
(202) 887-0600

Its Attorneys

6
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MlD-OWO COMMt1NJCA110NS, INC.
PoA om. Baz 14

Westerville. Ohio 4S081

December 24, 1991

CharI.. W. Wilburn
Attorney at Law
110 S. Court Street
Circleville, OR 431131

BE: Mld·Ohio CommunfcatioDS, Inc.IWBBY·FMJLeue of AMIty

Dear Mr. WllbW'll:

ATTACHMENT A
l

Tbia correspondence w III reprd to your reoent 1Aqu1r)r pert.alDiDl to the I... of oertalD real
property and personal property owned by Mid·Ohio CoauDllDicatioDl, IDe. or aftWat.ed oomp&Di. wWeb
.. utillzeo in reiard to the broadcut operation of WBBY·FM. You bave IIldlcated that )'OU are plUAiDI
to apply for the broadcast Uceue of WBBY·FM, W..tervW.. Ohio, &Dd thia correspondence ia to coDftrm
that Ihould the Federal CommunicadoDS Comml-Ion award )'Ou the coDStructlon permit, MJdoQbio
Communications, Inc., the former Ucensee of WBBY·FM. fa wUlJDl to nelotiate appropriate I....with )'Ou
for certain real property and pel"8Onal property oWDed by Mid·Ohio CommunfcatioDa, IDc. or aftUiated
companies In the amount of Sis Thousand Dollal'll ($1,000.00) per lDonth.

The real estate lease and eqwpment leue which would commence upon the FCC IJ'UltiD, )'Our
construction permit would include the use of the tower lite (tower Uld bulldiDl> located at State Route
37, Sunbury, Ohio 43074; ltucUo facilltl.. locate:d at 14 Dorch..r Court, WeetervUle, Ohio 43081; aDd
equJpment utilized in the operation of the station. The equipment would lDelude 80me or peru,. all of
the equipment itemized iD the iDventol")' accompUlylDc tbia collMPOndence. FaUure to I.... all of the
equJpment listed iD the iDventory will not relult iD a reduced leue packale price. Thia correspondence
convey. an Intent to ne,otiate termJI of lease AiP'"meny &Dd doee not iD and of I_If ooDltttute 1..
agreements. AJthou~h it 18 contemplated that mutually acceptable terJDI wW be neaotiated iD reprd to
the various leases, there II no JUarIUltee of that OCC'W'I'enC8.

Within sizty (60) da)'S of the date ot this letter, JOu mult provide Mid·Ohio Communicatlo~IDc.
with a showin, or financial quallllcatioDa satisfactory to Mid·Ohio CommunicatloDa, IDe. (or It to enter iDto
the above-referenced Jeuea. MidoOhio CommUDicatlou, Inc. reMrv.. the riibt to cancel tbfIletter withiD
lixty (~".' ';~:'C: .... ~ !"'t"Ceipt of your ftDancial lntormatioD. NotwitbitaDdJ.I1l the above, at the time JOu
receive the construction permit, Mid-Ohio CommUDJcatJon., IDe. reMrv.. the ri,ht to apiD review JOur
tlDancial condition to determiDe If ),OU then have ftD&DciaJ qualiftcatiODS ..u.racto1')' to MJd-Gbio
CommunicatioDS, Inc. to enter lDto the above-referenced leuee. III reprd to a IhoW'iDI of tlDaDcIaJ
.-trenJth, 11 the Jessee is a corporation, the priDcfpal8 of leuee will bave to pel'lOnally .iiD unconditional
~~..'"'~ iu &~...... ~ to the 1..- obUlatioa.

Mid·Ohio Commu.mcatloDS, Inc. hereby IJ"II,hta)'Ou the authority to specify WBBY·FM'. traDIIDltter
location iD your FCC appUcation. We wish ),OU the _t of luck iD ),our appUcation tor UceD8W"'e heiDI
prepared tor tIlin, with the Federal CommunfcatfoDS CommfufOD.

SiDceraly,

MID-OIDO COMMUNICATIONS, INC.

AttachmeDt



ATTACHMENT B

WELDON & WILBURN

CHARLeS W. WILBURN

BI:RNARO P. WILBURN

ATTORNEYS AT LAW

210 SOUTH COURT STREET

P. O. 80X "'8

CIRCLEVILLE, OHIO 43113

(8'''1''7''-2780

February 6, 1992

LEMUEL •• WELDON

111103-'••1)

Carl B. Fry
Attorney at Law
35 East Livinqston Avenue
Columbus, Ohio 43215 HAND DELIVERED 2/6/92

Re: Mid-Ohio communications, Inc./WBBY-FM/Lease of Assets
Applicant, Wilburn Industries, Inc.

Dear Mr. Fry:

In accordance with your letter to the undersiqned dated
December 24, 1991, enclosed are statements of financial position
for Charles W. Wilburn and Bernard P. Wilburn. Charles and
Bernard Wilburn are the principals of Wilburn Industries, Inc.,
applicant for the WBBY license.

Please confirm whether our financial qualifications are
satisfactory to Mid-Ohio Communications, Inc. for it to enter
into leases pursuant to your letter dated December 24, 1991
within 60 days of this date.

~~1~!P '
W. Wilburn

Enclosures



CIITIIICATI or SIIVICI

I, JacLyn Freeman, a secretary in the law firm of Brown,
Nietert & Kaufman, Chartered, do hereby certify that on this 9th
day of June, 1993, caused to be mailed u.S. mail, postage
prepaid, a copy of the foregoing "Opposition to Second Motion to
Enlarge Issues" to the following:

James Shook, Esquire
Hearing Branch
Federal Communications commission
Room 7212
2025 M street, N.W.
Washington, D.C. 20554

Arthur V. Belenduik, Esquire
Smithwick & Belenduik, P.C.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036

Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003

Counsel for ASF Broadcasting Corp.

Stephen T. Yelverton
McNair & Sanford
1155 15th Street, N.W.
Suite 400
Washington, D.C. 20005

Counsel for Ohio Radio Associates, Inc.

Dennis F. Begley, Esquire
Reddy, Begley & Martin
1001 22nd Street, N.W.
Washington, D.C. 20037

Counsel for Westerville
Broadcasting Company
Limited Partnership

Dan J. Alpert, Esquire
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Shellee F. Davis


